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5. <Y T ST Urfden?or et 3mmaer ueae S1fafas 2005 <hi 9R 38 (T) (39)
(1) & IR TER UrfereRRor & i Fofg & SaR 8t R w1 8 | A
YTAIehR0T ohl A YR oh U H3il ohid & |

6. che AR  cilch T H RTI &l IR & gU 3R Feted Ud = ATerd d
30 g H ot fatiy U ¢ Ieoia fohar
(i) &YehT o1 O kg O Wfedes g ok s1fAard 781 21
(i) Hfar oh EYhTehvuT hi AT & STYR IR his UeTa Tai fohaT ST
HondT 8l
(i) forddY off ATTRReR Y ITeh iehTanoT hi fFRATT & SR WR fopd)
oft A9 Srar Iar T dia T8t fehar ST gendT 8

7. foh A=t 3= <ATaTerd ISR SR S o ATy 99 TXhR 2021
TRt SifaTs BY 130 = e A g o afe fordt aafery ot ot b,
STeRGI! 3R ¢ ¥ EIehT T ST ¢ ot I8 Sart 3R SuRIfdeh ¥U 9§ Teid

=

“7./n this context, around one hundred and
seven (107) years ago, in Schloenarofi v. Society
of Mew York Hosprtals reported at (1914) 211 NY
125 = 105 NVE 92; 1914 NY Justice Cardozo ruled
that ‘every human being of adult years and
sound mind has a right to determine what
shall be done with their body’. Thus, by use
of force or through deception if an unwilling
capable adult is made to have the ‘flu
vaccine would be considered both a crime
and tort or civil” wrong, as was ruled
/n Airedale NHS Trust v. Blana reported at [1993]
A.C. 789 = [1993] 2 WILR 316 = (1993) 1 A/ ER 821,
around thirty years (30) ago. Thus, coercive
element of vaccination has, since the early
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phases of the initiation of vaccination as a
preventive measure aqgainst several
diseases, have been time and again not
only discouraged but also consistently
ruled against by the Courts for over more
than a century.”

8. fop, 2oy g feAieh 8.10.2021 # sit. Tdg fOg, sreR Ifta @rey §31ey,
WRd A f&Hier 08.10.2021 ot MUY UF AT HeIs o <qrTerd oh THeT 2021
6 Re arfen T 1820 #, ¢d §Y g TE fohar & foh Sicha gferarel ™ &
O § IR R IR 3R WY 3R URAR thedTuT BT, YR 3R
gl ATTReAT & forg ifde Serrenor Gt avg @ wWiede g1 WRd 49 foh 2021 &1
e arfdept I 607 3 YR oh ATTREA] h 1 I7ch SIchTeh T hi AT & SMER
TR HeHq & forg g +fifq 781 918 & a1 gaima Ja! fear 8l

EARAT™ & TR B AER ué g

9. 7hat, it /s further humbly submitted that the
airections and  guidelines  released by
Government of /India and Ministry of Health and
ramily Weltare, do not ental// compulsory or
forcible vaccination against COVID-19 disease
/mplying that COVID-19 vaccination is
completely voluntary for all citizens of
India. Ministry of Health and Family
Welfare, Government of India has not
formulated or suggested any policies for
discrimination between citizens of India on
the basis of their vaccination status.

10. 7hat, it /s auly aadvised, aavertised and
communicated by MoHFW through various print
and social media platforms that all citizens
should get vaccinated, but this in no way implies
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that any person can be forced to be vaccinated
aqgarnst her / his wishes.

11. 7That, as per the existing guridelines, there /s
no provisions for forcing any citizen to book
appointment rfor Covid Vaccination on Co-WiIN or
visiting Covid Vaccination Centre for vaccination
I a person above the age of 18 years visits a
Covid Vaccination Centre by her / his choice for
vaccination and asks ror the same, /it implies that
she / he is voluntarily coming to the center to get
the benerit of Covid Vaccination.”

8.1 fok faier 29.11.2021 # €. dt.&ft.qgH. ydTe, g Siufd fAises (¥Rd),
WY 3R URAR hedTuT HTe, YR TXGR, A Stichd Yfelde S99 YRd 99 fh
2021 ht Re arfent T@ar 607 & A # |, 3 Tah IR iR dhg, ORPR & I
Hifa fAofa 6 gfe 6t 81 sTh 1 O 64 | 39 UehR o §;

“64. /n so 1ar as the Petitioner's submissions
regaraing Covid 19 vaccine being manaatory, as
per the Operational Guidelines document,
COVID-19 vaccination /s voluniary. However, it s
emphasised and encouraged that all inaiviaduals
take vaccination for public health and in his/ her
/nterest as well as public interest since in case of
pandemic, an mnaiviaual's il health has a airect
effect on the society. Covid-19 vaccination is a/so
not linked to any benerits or services. Therefore,
any submissions made by the Petitioner to the
contrary, in so 1ar as the Answering Responadents
are concerneda, /s denied.”
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8.2 foh @y AT gRT1 01.03.2021 &l f&U 71U IRETSMS oh STarea & Ig WE
&0 & W g o ¢ g, da- anfe St fafa= gfaersi i foredt afery 6t
Slepren}ur bt AT T 81 STIST ST GehdT 8

UTEfiTes U 3R IR AHER U7 U¥d fhy Sird 8;

JTREISTE oh dgd Yeh TdG oh folT chg TRPR ol IR fe-ieh 01.03.2021 39
UhR g

“NRd TIHR h WY HATAT gRT 1.03.2021 oht #ft1 SR1T [{=gr &kt RTI <A1
IR fear

U 3. hRIAT deriA o1 Wiedves ¢ a1 Sfarf , SeRed 2
TR ; HRIAT deri T Wieden

T R ;T JRIA T8 A1 R IR WRepRY YUY d¢ &
STITY, IRETRT TSI URMA 2

IR 3aed | ot ard e g1 fhdt oft IRt gfan,
ARTREAdT, i<l SATE T eI bl his THI- ol o

TSl 3 ;T JFAH gl o IR Ateps) g1 Ak, ¢, a9, Tl &
e Tl et 2

SR 37ded H forddt ard Frar g1 foredt off Trenr<t gfaen,
ARTRERdT, Aieh<l SATE T Rt bl his GHI+e ol ol

UH ¥ e hls LAS, /PS WY 1 Yfeld hHAR ANTRER <l
erehl 2 i dodfi= & g Ot & AR A Y ARTRS T R Gehdl!
AT hIE ST Gehd & 2

IR 3faed | ot ard Aar g1 fhdt oft IRt gfan,
ARTRERdT, Aieh<l SATE T R ohl his GHI+e ol o

U & T i -Tgl o R hedl, hietor, fAasgfaemem, i
eRM, U, fasTell smerM, A anfe & fow o derfte
Toi et 2

IR 37ded | ford! ard fARrgR g1 forelt ot Treprt gfan,
ANTRERdT, Fieh<! SATE T eI bl his THI-4 ol o
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Uy & ;T 9o T8 A7 IR et I Rehdd1 ST GepdT & ad+
kT STT Gehd &, Aol ik TR QT = 72

IR 31aed | fore! ard FArar g1 foredt off et gfan,
ARTREAdT, Fieh<l SATIE T AT ol chis T+ gl g1”

9. fafera = =araTadl o Al MRETSNS & dgd SWRied STFahR) iR 94g §
TS 718 J1d] bl TefHd e & a1g, ahis ot TST STaReIdt dhTen?ur & folg s
am a1 uRus 8] 1 Gehdr & a1 St ford) aafay ot I Sieprenzur i AT &
SYR TR AEGHTT T 8

9.1 Madan Milli Vs. UOI 2021 SCC OnLine Gau 1503, &
3iariq Aoy

"3. The petitioner contends that as per the RT/
Information furnished by the Ministry of
Health & Family Welfare, which1 is avarlable in
the website of the Ministry of Health and Family
Welrtare, Government of [/ndia, Covid-19
vaccination /s not a manaatory but a voluntary. A
copy of the RT] Information avariable in the
website of the Ministry of Health & Family
Welfare, Government of India, has been annexed
by the petitioner as Annexure 3 to the petition.
The petitioner also refers to an answer given
on 19.03.2021 in the Lok Sabha to an
Unstarred Question No. 3976 by the Minister
of State in the Ministry of Health & Family
Welfare, Government of India (Annexure 4
to the petition) stating that there is no
provision of compensation for recipients of
Covid-19 Vaccination against any kind of
side effects or medical complication that
may arise due to inoculation. The Covid-19
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Vaccination is entirely voluntary for the
beneficiaries.

4. By referring (o the r1act that the Covid-19
Vaccination is entirely a voluntary exercise at the
choice of an naividual as indicated /n the R77
answer and the answer grven in the Lok Sabha by
the Minister of State in the Ministry of Health and
Family Weltare, Government of /India, as referred
o hereinabove, the /learned counsel/ for the
petitioner has contended that provision under
Clause 11 of the Order aated 30.06.2021, /ssued
by the Chief Secretary cum Chalrperson-State
Executive Committee, Government of Arunacha/
Pradesh, vide Memo No. SEOC/DRR&DM/01/2011-
12, allowing temporary permits to be /ssued rfor
developmental works in both public and private
sector to only those persons who are vaccinated
for Covid-19, have interfered with the rights of
the citizens provided under Article 19 (1) (d) of
the Constitution of I/ndia to move rfreely
throughout the territory of /ndia. The learned
counse/ for the petitioner, therefore, has argued
that since the Clause 11 of the Order dated
30.06.2021, /ssued by the Chief Secretary cum
Chailrperson-State Executive Committee,
Government of Arunachal Pradesh, vide Memo
No. SEOC/DRR&DM/01/2011-12, by allowing to
/ssue temporary permits for developmental
works in both public and private sector only to
persons who have vaccinated rfor Covia-19 Virus,
have nterfered with the fundamental rights
granted under Article 19 (1) (d) of the
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Constitution of India and the same may be struck
down by this Court in exercise of power under
Article 226 of the Constitution of /India.

13. /n the instant case, the classification sought
o be made between the vaccinated and
unvaccinated persons ror Covid-19 by Clause 11
of the Order dated 30.06.2021 for the purpose orf
ssuing a temporary permit for developmenta/
works In both public and private sector in the
State of Arunachal Pradesh is undoubtedly to
contain Covid-19 pandemic and its further spread
/n the State of Arunachal Pradesh. There /s no
evidence avarlable erther in the record or in the
public domarn that Covid-19 vaccinated persons
cannot be infected with Covid-19 virus, or he/she
cannot be a carrier of a Covid-19 virus and
consequently, a spreader of Covid-19 virus. /n so
1ar as the spread of Covid-19 Virus to others /s
concerned, the Covid-19 vaccinated and
unvaccinated person or persons are the same.
Both can equally be a potential spreader if they
are Infected with Covid-19 Virus in them. T7hH/S
aspect of the matter came up for consiaderation
by this Court in WP(C)/37/2020 (In Re Dinthar
/ncident Aizawlv. State of Mizoram Aizaw!; In
which case, this Court vide Order dated
02.07.2021, In paragraphr 14 thereor, had observed
as rollows -

“14. /t has been brought to our notice that even
persons who have been vaccinated can stifl be
/nfected with the covid virus, which would in turn
mply that vaccinated persons who are covid
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positive, can also spread the said virus to others.
It /s not the case of the State respondents that
vaccinated persons cannot be infected with the
covid virus or are /ncapable of spreading the
virus. Thus, even a vaccinated infected covid
person can be a super-spreader. /f vaccinated
and un-vaccinated persons can be infected by
the covid virus and if they can both be spreaders
of the virus, the restriction placed only upon the
un-vaccinated persons, aebarring them from
earning therr livelihood or leaving their houses to
obtain essential items /s unjustified, grossly
unreasonable and arbitrary. As such, the
submission made by the /learned Additiona/
Advocate General that the restrictions made
against the un-vaccinated persons vis-a-vis the
vaccinated persons /s reasonable does not hold
any water. As the vaccinated and un-vaccinated
persons would have to follow the covid proper
behavior protocols as per the SOP, there /s no
Justification for discrimination.”

14. 7hus, If the sole object of issuing the Order
dated 30.06.2021, by the Chief Secretary cum
Chailrperson-State Executive Committee,
Government of Arunachal Pradesh, vide Mermo
No. SEOC/DRR&DM/01/2011-12, /S for
containment of the Covid-19 pandemic and rts
Turther spread in the State of Arunachal Pradesh,
the classification sought to be made betweern
vaccinated and unvaccinated persons for Covia-
19 virus for the purpose of issuing temporary
permits for developmental works in both public
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and private sector, vide Clause 11 thereofr, prima
racie, appears to be a c/assification not founded
on intelligible aifferentia nor it /s found to have a
rational relation/nexus to the object sought to be
achieved by such classification, namely,
containment and rfurther spread of Covid-19
pandemic.”

9.2 In Re: Dinthar Incident Aizawl Vs. State of

Mizoram 2021 SCC OnLine Gau 1313 a4-T Mgt 3= ~AR—TY hi
Wetls = 37U+ 31meer fadier 02.07.2021 & gRT WE &4 ¥ AEaR fad fora
&

“14. /t has been brought to our notice that even

persons who have been vaccinated can stifl be
/nfected with the covid virus, which would in turn
mply that vaccinated persons who are covid
positive, can also spread the sard virus to others.
/t IS not the case of the State respondents that
vaccinated persons cannot be infected with the
covid virus or are incapable of spreading the
virus. Thus, even a vaccinated infected covid
person can be a super spreader. /f vaccinated
and un-vaccinated persons can be infected by
the covid virus and if they can both be spreaders
of the virus, the restriction placed only upon the
un-vaccinated persons, aebarring them from
earning therr livelihood or leaving their houses to
obtain essential rtems s unjustiried, grossly
unreasonable and arbrtrary.”

9.3 Osbert Khaling Vs. State of Manipur and Ors. 2021 SCC
OnLine Mani 234, Ig A=AR ¥ g;
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“8.... Restraining people who are yet to get
vaccinated from opening /nstitutions,
organizations, ractories, shops, etc., or denying
them their [livelihood by [linking their
employment, be it NREGA job card holders or
workers In Government or private projects, to
their getting vaccinated would be illegal on
the part of the State, if  not
unconstitutional. Such a measure would
also trample upon the freedom of the
/ndividual to get vaccinated or choose not
to do so.”

10. Madan Milli 2021 SCC OnLine Gau 1503, Re: Dinthar 2021
SCC OnLine Gau 1313, Registrar General Vs. State of
Meghalaya 2021 SCC OnLine Megh 130, Osbert Khaling Vs.
State of Manipur and Ors. 2021 SCC OnLine Mani 234 & A/
g - I ATy o 9 gt ok Gafda Aoy &y ufa Feferfea

foieh U= JUTs & |

1. Re: Dinthar 2021 SCC OnLine Gau 1313.
https://drive.google.com/file/d/1m50c0ytxpijyAHpyzHV-
Gt2KAOBNON5k/view?usp=sharing

2. Madan Milli 2021 SCC OnLine Gau 1503.
https://drive.google.com/file/d/
1PEF53VmMPMr4P7kKt8]QeNMQbcZtYHAaY/view?usp=sharing

3. Registrar General Vs. State of Meghalaya 2021 SCC
OnLine Megh 130.

https://drive.google.com/file/d/
129Rd9kYF|nKez8gZDYxwgAw600hndK2b/view?usp=sharing
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4. Osbert Khaling Vs. State of Manipur and Ors. 2021 SCC
OnLine Mani 234.

https://drive.google.com/file/d/
1cLKR3LutxomKX3BbmalBwQ9SfUhdvl]Q/view?usp=sharing

11. IRIGY T I h 3TUST Usiy STfAfagH, 2005 & dgd e Uifdenor &

Hfiforra fPvfa & R 8, zafiw st siuer yde= sifdfaas, 2005 & g

51 (sft), 55 3R 4rRT 166, 120 (), 34, MU hi 109 & dgd HRATS & oIy
STRER &

12. I8 91T at=a e gR1 Common Cause Vs. Union of
India (2018) 5SCC 1 RufRd FIFHA & aR 81 IR} [Achradehal & ag
HaTel Y+ o g s1ferepd 181 & foh 39 et i A8t o

Common Cause’s case (supra) # AH-1g Jaied <-Terd J S i

TR we foar;
202.8. An inquiry into Common Law Jurisaictions
reveals that all adults with capacity to consent
have the right of self-determination and
autonomy. The said rights pave the way for the
right to refuse medical treatment which has
acclaimed universal recognition. A competent
person who has come of age has the right to
refuse specific treatment or all treatment or opt
for an alternative treatment, even if such
decision entails a risk of death.
202.9. Right to life and liberty as envisaged under
Article 21 of the Constitution /s meaningless unless rt
ENCOMpPasses within its sphere inarviaual aignity. With
the passage of time, this Court has expanded the
spectrum of Article 21 to include within it the
right to live with dignity as component of right
to life and liberty.
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306. /n addadition to personal autonomy, other 1acets or
human aignity, namely, “self-expression” and “right to
determine” also support the arqgument that it is the
choice of the patient to receive or not to receive
treatment.

517. The entitlement of each inadiviadual to a arignified
existence necessrtates constitutional recognition or
the principle that an indiviadual possessed of a free and
competent mental state /s entitled to decide whether
or not to accept medical treatment. The right of such
an Inawvidual to refuse medical treatment /s
unconaitional. Nerther the law _ _nor  the
Constitution compel an individual who is
competent and able to take decisions, to
disclose the reasons for refusing medical
treatment nor is such a refusal subject to the
supervisory control/ of an outside entity;
13. fop A= Saad <aRTerd & fesn-fAdet @1 urem T e J ot
sifdepiiat o1 wrRf 3¢ Section 166, 120(B), 34, 109 etc. of IPC. &
Jed HRaTs & forg IRerf a-rar &
14. gg Section 2(b), 12 of Contempt of Courts Act, 1971 r/w
Article 129 of the Constitution of India & YR e Wd7 WY
g, g ot & wRT & gdia IaTerd & 99&T Ueh WA ATHAT IR e oI g7
g [T.N. Godavarman Thirumulpad through the Amicus
Curiae Vs. Ashok Khot 2006 (2) ACR 1649, In Re: M.P. Dwivedi
and Ors. (1996) 4 SCC 152].

15. Grdsifer Uil o UGN ehT STURTY

15.1 o I & AR | a8 fert et o1 foid Srent feam ST Hendr o1 wAfdh,
SR Srfereptiat A sroet 21fert 3iik AT a1 SR TrdsiAes 9 o1 ot groahT
foRaT 3R U JaRfiF ot STaRed! ofk oy ®U 9 73t &= # safe o f&an, safe
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g} IR} S1fdrerY st hY &RT 409, 120 (sft), 34 dh dgd s h U gl
JMSUTHT hY ¥RT 409 H 31TSitaT hRTET hl TSI Al UTae™ gl

16 IRIT rfapRAT & REATH Uehe fohy 71T SMSUTET & UTaei ! &g &
Teqd fohar T B;
“Section 341 in The Indian Penal Code

341. Punishment rfor wrongful restraint.—Whoever
wrongtully restrains any person shall be punished with
simple imprisonment rfor a term which may extend to
one month, or with fine which may extend to fve
hunared rupees, or with both.

Section 342 in The Indian Penal Code

342. Punishment for wrongiul/ confinement.—Whoever
wrongfully confines any person shall be punished with
/mprisonment of erther adescription for a term which
may extend to one year, or with fine which may
extend to one thousand rupees, or with both.”

Section 166 in The Indian Penal Code

166. Public servant disobeying law, with intent to
cause Inury to any person.—Whoever, being a public
servant, knowingly drisobeys any direction of the /aw
as to the way in which he is to conauct himselr as such
public servant, intenaing to cause, or knowing /t to be
likely that he will, by such disobedience, cause injury
to any person, shall be punished with simple
/mprisonment for a term which may extend to one
year, or with fine, or with bott.

Section 115 in The Indian Penal Code
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115. Abetment of offence punishable with death or
/mprisonment for life—if offence not committed.—
Whoever abets the commission of an offence
punishable with death or 1[imprisonment for /ife],
shall, if that offence be not committed in consequence
of the abetment, and no express provision Is maae by
this Code for the punishment of such abetment, be
punished with imprisonment ofr erither description ror a
term which may extend to seven years, and shall also
be liable to rnine; If act causing harm be done in
consequence.—and I any act ror which the abettor /s
liable in consequence or the abetment, and which
causes hurt to any person, IS done, the abettor shall
be liable to imprisonment of erther description for a
term which may extend to fourteen years, and shall
also be liable to rfine.

Section 109 in The Indian Penal Code

109. Punishment of abetment if the act abetted /s
committed in consequence and where no express
provision Is maae for its punishment.—Whoever abets
any offence shall, if the act abetted /s committed in
consequence or the abetment, and no express
provision /s made by this Code for the punishment or
such abetment, be punished with the punishment
provided for the offence. Explanation.—An act or
offence /s said to be committed /in consequence or
abetment, when it /s committed in consequence of the
/nstigation, or In pursuance or the conspiracy, or with
the aid which constitutes the abetrmenrt.

Section 34 in The Indian Penal Code
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34. Acts done by several persons in furtherance or
common Intention.—When a criminal act /s done by
several persons In furtherance of the common
/ntention or all, each of such persons /s liable for that
act /n the same manner as /if it were done by him
alone.

Section 1208 in The Indian Penal Code
120B8. Punishiment of criminal conspiracy.

(1) Whoever is a party to a criminal conspiracy to

commit an offence punishable with death,

2[imprisonment for life] or rigorous imprisonment for a

term of two years or upwards, shall, where no express
provision Is made in this Code for the punishment of
such a conspiracy, be punished in the same manner as
/fhe had abetted such offence.

(2) Whoever is a party to a criminal conspiracy other
than a criminal conspiracy to commit an offence
punishable as arforesarad shall be punished with
/imprisonment of erther description for a term not
exceeaing six months, or with fine or with both.]

Section 220 in The Indian Penal Code

220. Commitment for trial or confinement by person
having authority who knows that he /s acting contrary
to law.—Whoever, being in any office which gives him
legal authority to commit persons rfor trial or to
confinement, or to keep persons Iin confinement,
corruptly or maliciously commits any person rfor tria/
or to confinement, or keeps any person Iin
confinement, in the exercise of that authority knowing
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that in so doing he is acting contrary to law, shall be
punished with imprisonment of erther description for a
term which may extend to seven years, or with fine, or
with both.

Section 307 in The Indian Penal Code

307. Attempt to murder.—Whoever does any act with
such intention or knowledge, and under such
clircumstances that, if he by that act caused death, he
would be guilty of murder, shall be punished with
/imprisonment of either description for a term which
may extend to ten years, and shall also be liable to
rine; and If hurt /s caused to any person by such act,
the offender shall be liable either to 1[imprisonment
for life], or to such punishment as is hereinbefore
mentioned. Attempts by life convicts.—2[When any
person offenaing unader this section /s under sentence
of 1[imprisonment for life], he may, if hurt is causea,
be punished with death.]

Section 3044 in The Indian Penal Code

304A. Causing death by negligence.—Whoever causes

the death of any person by doing any rash or
negligent act not amounting to culpable homicide,
shall be punished with imprisonment of erther
aescription for a term which may extend to two years,
or with fine, or with both.

17. AT =g <rRTerd 3 9HY 3R 319 Ig WE o &1 ¢ foh oieh Tdaeh ot
harel 37U aiRsT & dY &M T UTeld &1 g1 d fohdlt off iReprgAY sméar et
UTeT gl & gohd g
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g ITch SATAhIRE heicd ohl [T ol & 3R IS hig STTARRI 59 dg o UMY
T g dt O SifYhIRAT ot SIS & ohlg TRewm gl & ST Gendl g1 T
ITfYRTRAT vl oI < STHT @1ie¢ | [Nandini Satpathy Vs. P.L. Dani
(1978) 2 SCC 424].

18. dt.dt. smsdlt At aRT 409, 420 31TfS o dgd STURTY ehe dTet <iieh Yddh UR
HehGHT TeAT hl STTaTehd] & ol WmRUT <l &RT 197 & dgd fohet Het bt
3T hdT ol |

18.1 AT ai=d A 4 S. Shivakumar and Others vs. State
of Karnataka 2021 SCC OnLine Kar 12526, & A/ # AR

T AT §;

“29. This Court also would like to refer to the judgment
of the Apex Court in the case of Chouadhury Parveen
Sultana v. State of West Bengal reported in (2009) 2
SCC (Cri) 122 regarding Section 197 of Cr.P.C, wherein
the object, nature and scope of Section 97 of Cr.P.C.
has been reiterated. Wherein it /s held that all acts
done by a public servant in the purported discharge of
his official aduties cannot as a matter of course be
brought under the protective umbrella of Section 197
of Cr.P.C. Further, there can be cases of misuse and/or
abuse of powers vested in a public servant which can
never be salid to be a part of the official auties
required to be performed by hHim. However, as
/naicated hereinabove, it the authority vested /n a
public servant is misused rfor doing things which are
not otherwise permitted under the /law, such acts
cannot claim the protection of Section 197 Cr.P.C. and
have to be considered dehors the auties which a
public servant /s required to discharge or periform.
Hence, in respect of prosecution 1or such excesses or
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misuse of authority, no protection can be demanded
by the public servant concerned.”
18.2 AT Tai=a <rarerd + Noorula Khan Vs Karnataka State
Pollution Control board & Anr. 2021 SCC OnLine SC 601 &

At # AR e g T @

“11. What emerges from these decisions of this Court
/S

a. If the violation of the provisions of the Water Act
was at the hands of a Department, subject to the
satisraction of the requirements under Section 48 of
the Water Act, “the Head of the Department” would be
deemed to be guilty. This would of course be subject
to the defences which are avarlable to fiim to establish
whether the offence in question was committed
without hiis knowledge or that he had exercised all due
difigence to prevent the commission of such offence.

b. By virtue of the decision of this Court in V.C.
Chinnappa Goudar (Supra), because of deeming
fiction under Section 48 of the Water Act the
protection under Section 197 of the Code would not be
avallable and the matter ought to be considered de
hors such protection.

C. I the concerned public servant happens to be a
Chier Officer or Commissioner of a Municipal Councr/
or Town Panchayat, he cannot strictly be called “the
Head of the Department of the Government”.
Therefore, in terms of decision of this Court in B. Heera
Naik (Supra), the matter would not come under
Section 48 of the Water Act. But the matter would

@ www.awakenindiamovement.com Baad mail2aim@protonmail.ch



20

come dairectly under Section 47 of the Water Act.
According to said decision, even in such cases, the
deeming fiction available under Section 47 of the
Water Act would dis-entitle the public servant from
the protection under Section 197 of the Code.

a. If the offenders are other than public servants or
where the principal offenders are corporate entities in
private sectors, the question of protection under
Section 197 would not arise.”

18.3 AT 3= T 7 D. Rajagopal Vs Ayyappan & others
2021 SCC OnLine Ker 3227 & #¥ct H 89 UchR AMEATEST fhaT &

“33. Sanction contemplated under Section 197 Cr.P.C.
/s not meant to protect a public servant adealing with
the lite or personal liberty of a man out of purview or
law or procequre established by /aw. Therefore, a
Policerman has to act within the /limits of the /ega/
domain recognized by the Code of Criminal Proceaure
or any other enactments. Sanction as a protective
measure /s Incorporated /in Cr.P.C. to save a public
servant acting bonaridely without exceeding the
Jurisaictional limits and also auly exercising the
authority recognized by law. What is intended by the
/ncorporation of Section 197 in Cr.P.C. /s an assurance
o a public servant that for whatever
things bonafide done by him in the lawrul exercise of
the authority conferred on him, protection would be
afforaded to him.

34. Therefore, they cannot take the aadvantage of
Section 197 Cr.P.C. after committing mischievous acts
undaer the guise of lawirul discharge of official duties as
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/n the case on hand. The 1act that the incident was
occurred within the Police Station and auring the
course or discharge ofr official auty by the Policemen
will not legalise it, if it turns out as an exercise of
excess power by them for rllegal gain. Exercise of
power by a public servant in the course of lawiu/
aischarge of his official aduty, thougl in excess, will be
grven protection under Section 197 Cr.P.C.

35. Viewed in the above perspective, the Accused in
the case on hand can only be taken to have exercised
therr authority for committing some rllegal acts, under
the guise of exercise of lawirul discharge of their
official auties and therefore are not /iable to be
afforded with the protection envisaged under Section
197 Cr.P.C. Sanction contemplated under the above
provision /s not intended to sareguard illegal acts.
Therefore, this Court has no hesitation to hold that
sanction /s absolutely unwarranted in the context rfor
laking cognizance of the offence against the Accused
and prosecuting them."”

19. Ade:
37 MUY famy fde & o Uh. 3118, 3R, IMRifuat & Rt
Section 341, 342, 166, 409, 220, 323, 336, 367, 307,
115 etc. of IPC and Section 51(b) & 55 of
Disaster Management Act, 2005 <h dgd HTHT &5l
R ITch RIATh dcehlet ShIRdTS chl ST |

BII&R
a'ﬁtﬂ-'

1. YRd & HHHIT Agafd
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2. MRd o A {3 <arrefier
3. YR & AT UL H3it St
TSI IHTIGT U8 TR 0T oh 37eTe,
(R RT 60 & U H Yo sh U H  3Muer ysieH fafags, 2005)
4. AERTE Y h AT IAqUTe
5. Y & A HRIHA
6. ST IMMYGT Usie UTIEehuT eh SHedel
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